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Abstract

After tracing the social, intellectual, and political origins of Chile’s demand for a
new Constitution (which started in circumscribed circles as early as the late 1990s,
but got momentum towards the end of the 2000s), this article describes the semi-
sovereign democracy established by the Constitution of 1980, a feature designed by
its framers to prevent the dismantling of the particularly radical version of neoliberal
economics left in place by the military regime. Then, the piece analyses how the
Constitutional Court’s conservative jurisprudence contributed to make clear to most
Chileans the link between an increasingly unpopular economic model and the con-
stitutional status quo, something which, in turn, led President Bachelet to attempt
to introduce a new charter in her second administration (an effort which failed due
to the refusal of the conservative parties to replace a fundamental law that was, in
fact, largely biased towards their political and economic ideas). The second half of
the article is devoted to analyse the way in which the social uprising of October—
December 2019 transformed the old demand for a new Constitution into a critically
important institutional way to channel what at the time seemed to be a potentially
catastrophic social and political crisis. Noting the—rather impressive—capacity of
the political party system to agree on the path towards a new charter, the article
then argues that Chile’s highly regulated constitution-making process represents an
instance of what Colén-Rios (2020) calls a ‘procedurally regulated’ one, that is, one
where an existing constitution is amended to authorize its complete replacement
according to the procedures it establishes, but leaving the constituent body leeway
to autonomously decide on the content of the new charter. While in tension with tra-
ditional understandings of the exercise of the constituent power in cases of complete
constitutional change, this feature of Chile’s ongoing constitution-making process
represents a promising path to introduce a new Constitution in a manner that pro-
motes the rule of law.
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1 Introduction

This special issue of The Hague Journal on the Rule of Law is devoted to the analy-
sis of the ongoing constituent process of Chile. After exploring the factors that led
to the latter, the piece describes the core feature of Chile’s constitution-making pro-
cess, the politics of it, and the challenges it faces. The article then argues that Chile’s
highly regulated process represents an instance of what Coldn-Rios (2020) calls a
‘procedurally regulated’ one, where an existing constitution is amended to authorize
its complete replacement according to the procedures it establishes but leaving the
constituent body leeway to autonomously decide on the content of the new charter.
While in tension with traditional understandings of the exercise of the constituent
power in cases of complete constitutional change, this feature of Chile’s ongoing
constitution-making process represents a promising path to introduce a new Consti-
tution in a manner that promotes the rule of law.

2 The Origins of Chile’s Demand for a New Constitution

Not long ago, Chile was generally considered one of the most stable constitutional
democracies of Latin America. After a 17-year long dictatorship, the country had
managed to embark into what some thought to be a “model” transition (Drake and
Jaksic 1999), characterized by the peaceful passage from a violent authoritarian
regime into a working liberal democracy, while simultaneously achieving some-
thing of an economic “miracle” (which allowed it to more than double its GDP, and
reduce the poverty rate from around 40%, in 1990, to 10%, in 2018).1

From a liberal-democratic constitutional perspective, the troubling side of what
looked as an extraordinary positive period of Chile’s history, was the fact that the
achievements mentioned above were accomplished under a Constitution imposed by
the very dictatorship that was substituted by a supposedly model transition. Indeed,
even though that charter has been amended 43 times in its 40 years in existence, not
one of those reforms were done without the consent of the political ‘heirs’ of the
military regime (that is, the right-wing coalition made-up by “Renovacién Nacional”
and “Unién Demdcrata Independiente” parties).

One attempt to explain the paradox of a successful democratic transition that took
place under a constitutional charter imposed by an authoritarian regime, was to argue
that the remarkable political, economic, and social achievements mentioned above
were accomplished in spite of the 1980 Constitution, not thanks to it.2 This line of
argument claims that the key to explain Chile’s successful transition lies in its long
republican/democratic history, and the fact that it started at precisely the time when
the Soviet Union was collapsing (something that had a strong moderating effect in
Chile’s left). Furthermore, this argument goes, as opposed to the enormous chal-
lenges faced by other transitional countries of the “third wave of democratization,”

! Ffrench-Davis (2018).
2 Couso (2017) and Uggla (2005).
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Chile engaged in a return to democracy, not in the inauguration of an unprecedented
democratic era, as was the case in other transitional countries. Thus, the fact that
the Pinochet’s regime was an historical aberration for Chile might explain why this
country could return without much trouble to its traditional democratic ways.

One element that suggests that democratization in Chile was, indeed, possible in
spite of the 1980 charter—and not thanks to it—was that, for the first 15 years of the
transition (1990-2005), its Constitution included a clause establishing that the upper
house of Congress would be only partially made-up of democratically elected sena-
tors. Indeed, during that period, the constitutional charter left in place by the dic-
tatorship contemplated a set of non-elected senators that, due to the way they were
selected, ended-up giving control of the upper house of parliament to the right-wing
opposition (which was consistently defeated in parliamentary elections by the left of
center “Concertacion” coalition).

The distortion involved in a constitutional order that, for a decade and a half,
artificially prevented the democratic preferences of Chileans from translating into
the control of the Senate cannot be minimized, because it forced the government—
which was also under the control of the Concertacién coalition for those 15 years—
to negotiate each piece of legislation with an opposition coalition that not only had
a minoritarian support, but that was largely satisfied with the neoliberal status quo
left behind by the military regime. In addition to the political impact just described,
the constitutional constraint we are analyzing had long-lasting ideological effects.
Faced with the impossibility to reform key aspects of the economic model enshrined
by legislation—which could only be derogated with the consent of political parties
that admired that legacy of the military regime—the government coalition gradually
shifted from resignation, to eventually embracing some of the key elements of the
neoliberal economic approach they had originally opposed. Thus, by the time the
non-elected senators were eliminated (in 2005), the bulk of the public-policy elites
of the government coalition had largely naturalized the main tenets of Chile’s radi-
cal form of free-market economics (such as a pension system based on individual
capitalization; the organization of a healthcare system that segregates by income;
and a labor law biased against unions).> There is no space in this piece to detail the
different elements of the neoliberal legality left in place by Pinochet’s regime (that
the institution of non-elected senators prevented from being dismantled during the
first crucial decade and a half of Chile’s democratic transition), but Carlos Huneeus’
characterization of this period as a “semi-sovereign” democracy captures well the
costs of a transition governed by a charter introduced by an autocracy.*

As anticipated above, in 2005 an agreement to introduce a large set of consti-
tutional amendments was reached by the Concertacién’s government and the
right-wing opposition. These included the elimination of the most anti-democratic
features of the 1980 Constitution that were still in place (i.e., the partially non-
democratic election members of the Senate and the lack of a civilian control of the

3 Giiell and Rondén (2011).
4 Huneeus (2014).
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Armed Forces). After a—rather opaque—period of negotiations,’ President Lagos
promulgated the 58 amendments agreed upon, stating that with those reforms Chile
had finally gotten a fully democratic constitutional charter.®

While the country’s peaceful transition unfolded—albeit with the constraints on
majority-rule already described, behind the country’s fast economic growth and pov-
erty reduction, something of a malaise was simmering in large segments of society,
especially among those groups that were just above the poverty line. Indeed, already
in 1998 a report elaborated by United Nations Development Program (UNDP) office
in Chile detected among a large number of Chileans a deep-seated feeling of eco-
nomic insecurity, due to an economic model where access to good-quality health-
care and education, as well as the likelihood of having a decent pension, depended
on securing and maintaining a job (so much so that, if unemployment struck, the
education of the children and the health care of the entire household would be
immediately scaled-back, while saving for a future pension would be suspended).
Coinciding with this UNDP Report, a number of intellectuals associated with the
left-wing of the government coalition—labelled “self-flagellants”—started to ques-
tion key aspects of the economic model,” while on the other side of this debate, a
group labelled as “self-indulgents” countered that the malaise was not due to eco-
nomic insecurity generated by the neoliberal model, but it was merely the conse-
quence of the rapid process of capitalist modernization experienced by Chile.® The
political—and, eventually, constitutional—significance of the critical assessment
of the “self-flagellants” of an economic model that ensured economic growth and
poverty reduction, but segregated people by income and in the enjoyment of some
basic socio-economic rights, would take more than a decade to gain sufficient politi-
cal prominence but, eventually, it had an profound influence in the emergence of a
ideational link between the rejection of neoliberal economics and a call for a new
constitutional order.

At this point, it is worth noting that the first formal call for a new Constitution
by a relevant political leader was that of former President—and then candidate—
Eduardo Frei Ruiz-Tagle, in 2009. With the incoming Bicentennial of Chile’s inde-
pendence in the horizon, he argued that the time had come to introduce a constitu-
tional charter elaborated in a democratic manner.” While his call was echoed by two

5 Fuentes (2012).

% The day of the promulgation of this set of constitutional reforms, President Lagos declared that “Chile
now has a Constitution that does not divide us” (Lagos Escobar 2005: p. 8). He added that “We have
today a democratic Constitution and this, by the way, has to do with the vital problems of the citizens,
because it will not be the same that the future laws of the Republic with which it is precisely a question of
providing a solution to those problems are discussed and approved in a Senate entirely elected by univer-
sal suffrage, more or less representative of the sovereign will of the Nation, than by a Senate composed
by appointed senators or senators for life” (Lagos Escobar 2005: p. 13).

7 Giiell (1998) and Lechner (2000). From outside the circle of supporters of the Concertaciéon, Moulian
(1997) published a devastating critique of Chlle’s neoliberal economy and society, in a book that became
an immediate best-seller.

8 Brunner (1998).

° Couso and Toh4 (2009), published an article arguing for a new Constitution a year before Frei included
that in his programmatic platform.
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other presidential candidates (Jorge Arrate and Marco Enriquez-Ominami), the fact
that the person who eventually prevailed in the election, Sebastidn Pifiera, did not
contemplate that in his programmatic platform, made the issue fade away.

In spite of Pifiera’s rejection of the call for a new Constitution, during his first
administration (2010-2014) a number of social movements started to make a link
between their grievances and the Constitution of 1980. Groups such as ‘Marca
AC” and,'® most significantly, the student movement that in 2011 cornered Pifiera’s
administration, realized that many of their social demands would be more easily
achieved if there was a new charter that did not include the neoliberal clauses of
the 1980 charter. This approach of Chile’s constitutional problem was echoed by a
number of academics, who argued that it was about time that Chile ended with the
constitutional legacy of the military regime.!! This provided intellectual ammuni-
tion to former President Michelle Bachelet’s in her second presidential campaign (in
2013), as we shall see below.

At this point, it is worth describing the principles and rules of the 1980 charter
that constitutionalize some key aspects of the of neoliberal economic model intro-
duced in the late 1970s by the military regime.'? Since there is no space in this piece
to analyze all of them, we shall describe the most relevant ones. The core principle
that gives coherence to Chile’s constitutionalization of some elements of its neo-
liberal economic model, is “the principle of subsidiarity.” Although not explicitly
stated in the text of the 1980 Constitution, this principle is generally regarded by
Chile’s constitutional scholars to be implicitly recognized by Article 1 of the for-
mer.'? While it is debatable that the wording of this clause necessarily leads to the
notion that the State can only provide a social right if a private entity (including
corporations) cannot do so, the fact that this was the interpretation of this principle
done by the ideologue of the 1980 charter, Jaime Guzman, made it an authoritative
one within conservative constitutional circles (Cristi 2019).

10" Coddou Mc Manus and Contreras (2014).

"' See Atria (2013) and Atria et al. (2013).

12 What's interesting about this issue is that—contrary to what might have expected—the inclusion of
core elements of the neoliberal economic model in Chile’s Constitution was not done in the ‘engine room
of the Constitution’ (in Gargarella’s well-known image), but in the chapters that declare the principles
and values and in the one that recognizes fundamental rights. Indeed, while some might think that eco-
nomically-relevant constitutional rules included in the organic section of the 1980 Constitution might be
linked to neoliberalism (such as the constitutional regulation of annual budgets and the exclusive presi-
dential initiative in matters such as social security, taxation, and public spending, and others), this is not
the case, since those provisions predate the arrival of neoliberalism in Chile, having been included in the
1925 Constitution (in the case of the constitutional predominance of the executive branch on the annual
budget); in the 1943 constitutional amendment (in the case of granting exclusive presidential initiative
for the introduction of new public services, the increase of salaries or bonuses to the personnel of the
State Administration and the creation of new fiscal companies); and, finally, in the 1970 constitutional
amendment (which broadened the scope of the presidential legislative initiative in the domain of taxes,
minimum wage for private sector workers, social security and others). Thus, with the possible exception
of the constitutional autonomy of the Central Bank, it is hard to argue that the aforementioned constitu-
tional regulations of the 1980 ‘engine room’ can be linked to neoliberal economics. For an account of the
constitutional history of the constitutional regulations described above, see Soto (2008).

13" See Fermandois (2006). For a critical view on this analysis, see Vallejo Garretén and Pardow Lorenzo
(2008).
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After implicitly establishing the principle of subsidiarity, the 1980 Constitution
includes the recognition of some specific social rights—such as the right to social
security and the right to health care—with the proviso that the people will have a
fundamental right to choose between the private sector or the State to materialize
their provision. This peculiar feature of the charter was unprecedent at the time of
its introduction, giving constitutional form to the motto “private solutions for public
problems”, which summarized the radical version of neoliberal economics imposed
by the military regime (Atria et al. 2013; Mayol 2012).

If Article 1 of the Constitution is open to interpretation (allowing non-neoliberal
ones), the same cannot be said of Article 19, Number 9, which recognizes a funda-
mental right “to choose the health system, be it public or private”. Consequently, if
say, a social-democratic government tries to introduce a universal public health-care
system (similar to the U.K.’s National Health System) that would be clearly against
the 1980 Constitution, since it would collide with the right to choose between a pri-
vate or public health-care system. Something similar happens with Article 19, Num-
ber 18, which declares that “State action will be aimed at guaranteeing access for all
inhabitants to the enjoyment of uniform basic (social security) benefits, whether they
are granted through public or private institutions,” a clause that, in effect, provides
constitutional recognition to private pension fund administrators. Thus, in the same
way that Article 19, Number 9 would make unconstitutional the introduction of an
exclusively public health-care system, Article 19 Number 18 would most likely be
interpreted as constitutionally prohibiting an exclusively public, “pay as you go,”
pension system. Another clause that constitutionalizes neoliberal economics is Arti-
cle 19, Number 21, which exhibits a clear hostility towards state-owned companies,
because it requires a qualified majority of members of Congress to adopt legislation
authorizing the State to establish public enterprises.

As it can be appreciated, the Constitution of 1980 include a number of highly idi-
osyncratic clauses aimed at preventing the dismantling of key aspects of Chile’s par-
ticularly radical version of neoliberal economics. While the country’s Constitutional
Court could have attempted a non-neoliberal interpretation of the clauses described
above, it never did so. Actually, it did the opposite, by declaring the unconstitu-
tionality of a large number of progressive bills approved by the Congress. A good
example of this conservative jurisprudence is Decision N° 4.317 which declared
unconstitutional a provision of a bill (approved in 2018) that sought to prohibit the
controllers of private universities from pursuing profit-making purposes. Another
example is Decision N° 4.012 (2018), where the Constitutional Court struck down
most of a law bill strengthening Chile’s consumer protection legislation. The con-
servative jurisprudence exhibited by the latter led some authors to refer to this Court

as an un-elected “third legislative chamber”.'*

14 Atria and Salgado (2018).
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3 Bachelet’s Failed Constitution-Making Process (and Its Legacy)

An important step towards the consolidation of the notion that Chile urgently needed
a new Constitution came when former President Michelle Bachelet decided to run
for a second presidential term in 2013. After some years at the United Nations’, and
in light of the massive demonstrations by university students in 2011—when, it is
worth remembering, for the first time a social movement made the link between
neoliberal economics and the 1980 charter, Bachelet decided that a new Constitu-
tion should be one of the three key reforms included in her programmatic platform
(along with a tax and an educational reform). At that point, the former President
made another crucial decision: In order to provide legal certainty, she announced
that the process to get a new Constitution would be “democratic, participatory, and
institutional”. By this last—crucial—expression, Bachelet meant that the constituent
process she was proposing would not be done through the transgression of the exist-
ing constitutional order, but instead through the amendment mechanism established
in the 1980 Constitution itself.

The problem of taking this path, however was that, given that the amendment of
the reform chapter of the 1980 charter required two thirds of the actual members of
Congress, and that her coalition controlled only about 55% of it, she would need to
get the support of at least part of the right-wing coalition that opposed her govern-
ment. Thus, Bachelet’s proposal for a constituent process faced the almost impossi-
ble task of persuading a sizable segment of the right-wing coalition—that had never
shown interest in replacing the 1980 Constitution—to support her proposal.'>

Given the cold reception of conservatives to Bachelet’s constitution-making initi-
ative, she started the ‘participatory’ phase of her constitution-making plan by calling
Chileans to gather in small groups (or to send their proposals via internet) in order
to discuss what shape the new charter should have. To ensure that the participa-
tory process would be non-partisan, she appointed a group of observers from dif-
ferent political parties and from civil society. Perhaps fearing that millions of Chil-
eans could join-in the participatory process, the right-wing parties encouraged the
inclusion a few constitutional scholars close to them to join the group of observers.
However, when the participatory phase gathered only around two hundred thousand
participants (almost all of them supporters of Bachelet’s coalition), conservatives
concluded that a constituent process would not be forced upon them, and discretely
distanced them from the process, arguing—when required to do so—that the 1980
Constitution had been the subject of so many amendments that it could hardly be
said to be the same charter introduced by the military regime in 1980. Given this
fact, they continued, a few amendments would be enough to address Chile’s consti-
tutional problem. Another usual argument for not engaging in a constituent process

15 Conservative groups’ reluctance to embark on a full-fledged constituent process during Bachelet’s
second administration is apparent in the interventions of most constitutional scholars close to the right-
wing parties that participated in an important collective volume organized by a right of center think tank
(Centro de Estudios Publicos). In this volume (Sierra 2015) most of the conservative scholars participat-
ing in the initiative were skeptical of embarking on a new constitution.
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was that, since the country was not experiencing a social or political crisis that jus-
tified the trouble of embarking in a constituent process, it should introduce a few
amendments to the existing charter. Faced with this argument, scholars advocating a
new charter replied that it would be important to preclude an imminent crisis by pro-
ceeding to get a new Constitution, because the 1980 charter had not only an illegiti-
mate origin, but also an ideological bias which often prevented the passing of badly
needed progressive legislation.'®

Aside from these debates, the crude fact was that the right-wing parties never
seriously considered the possibility of giving their support to the constitutional
amendment that Bachelet needed to pursued her ‘institutional’ path to a new Con-
stitution.!” In light of this political reality, in the end Bachelet proceeded to ask a
small group of advisers to draft a proposal for a new charter that was submitted for
Congress’s consideration just days before her administration ended, in what repre-
sented a merely symbolic gesture. Looking back at Bachelet’s aborted constitution-
making process, it is apparent that if failed because Chile’s right-wing coalition did
not share her diagnosis regarding the problems exhibited by the 1980 charter.

4 Social Uprising, Political Settlement, and Constitution-Making

After Bachelet’s failed attempt to introduce a new Constitution, President Pifiera—
in an almost identical fashion that had been the case in his first administration—not
only omitted the inclusion in his program a new Constitution but, soon after taking
office, declared through his Minister of Interior (Andrés Chadwick) that his admin-
istration would not pursue any constitutional change. His second term in office, the
President stated, would be devoted to resuming economic growth. During the first
18 months of his tenure—from March 2018 to September 2019, nobody predicted
that the most violent and massive social uprising in a generation was about to hap-
pen. For the contrary, just days before the beginning of the October 2019 social
uprising, Pifiera gave an interview declaring that Chile represented something of an
“oasis” in a convulsed Latin America.'®

This is not the venue to analyze the origins, main features, and significance of
Chile’s 2019 social uprising.'® In fact, it would likely take years for social scientists

16 Heiss (2017).

17 Verdugo and Contesse (2018) have argued that Bachelet’s failed attempt to introduce a new constitu-
tion was mostly due to her failure to engage the political parties in the process (and her strategy to make
a direct appeal to the people on this matter). While an interesting account, I will argue that no matter how
much strong had Bachelet insisted on her call for a new charter before the right-wing parties, they would
have not agree to start one, some because they actually liked the Constitution of 1980, others because
they were convinced that stable democracies should not engage in such processes. Mindful that the right-
wing parties had all but closed the constitutional issue after the 2005 amendment’s, Bachelet’ strategy
was to make a new constitution inevitable if enough citizen’s participation was ensured, but the effort
proved to be insufficient.

18 See the web site: https://www.emol.com/noticias/Nacional/2019/10/08/963586/Pinera-por-America-
Latina.html.

19 For a description of the 2019 social uprising see Mayol (2019).

) Springer Q ASSER PRESS


https://www.emol.com/noticias/Nacional/2019/10/08/963586/Pinera-por-America-Latina.html
https://www.emol.com/noticias/Nacional/2019/10/08/963586/Pinera-por-America-Latina.html

Chile's ‘Procedurally Regulated’ Constitution-Making...

to ascertain with some degree of certainty why those dramatic events happened at
that point in history. What’s relevant for the purpose of this piece is to note that,
a few days into the uprising, the social and economic demands that demonstrators
were voicing (such as the end of a privately administrated pension system, and of
the economically segregated health-care structure), eventually gave rise to a call for
a new Constitution. This seems to have been the result of the growing public aware-
ness of the fact that the 1980 charter constitutionalized elements of the neoliberal
economic model.

Dealing with a level of social mobilization and rioting without precedent since
Chile’s return to democracy, and with the clock ticking to be forced to ask the oppo-
sition-controlled Congress to renew the constitutional state of emergency decreed at
the start of the social outbreak—which, incidentally, had propitiated human rights
violations by the police and the armed forces, prompting human rights organizations
both in Chile and at the international and regional levels to start investigations—
President Pifiera eventually caved-in to the pressure put on him by the most moder-
ate side of his government coalition and called for a national agreement for a new
Constitution. This move, it was expected, would institutionally channel a crisis that
was thought could end in a bloodbath.*

Moving fast, on November 15, 2019 a broad spectrum of the political party sys-
tem agreed, on a constitution-making process that would start with an amendment
to the existing charter, and that would consider the following steps: (a) an “entry”
referendum, were citizens would be consulted if they wanted a new Constitution
and, also, if they wanted the constituent body to be fully elected, or made-up of a
combination of members of Congress and representatives especially elected for the
constitution-making process; (b) the election of a Constitutional Convention, that
would draft the text of the new charter and, finally; (c) an “exit” referendum, where
the text agreed upon by the Convention would be submitted for the ratification of
the Chilean people. If the new Constitution were to be approved, the existing charter
would then cease to exist.

5 Chile’s Constituent Process as a Case of a “Procedurally Regulated
Activity”

In addition to the itinerary just described, the November 15, 2019 agreement
included a number of key elements. The most important ones represented crucial
mutual concessions by the negotiating parties. In the case of the left of center and
left parties, the most important one was to accept that each clause of the new Con-
stitution—as well as the rules of procedure of the Convention—would have to be
adopted by two thirds of its existing members. And, in the case of the right-wing
coalition, the biggest concession was that, if the Convention failed to agree on a spe-
cific matter, the 1980 Constitution would not rule by default on that matter.

20 For an account of the events surrounding the November 15, 2019 agreement on a new Constitution
see Escudero and Falcén (2020), Nogueira (2020), Ansaldi and Pardo-Vergara (2020).
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The rationale of the right-wing’s push for the—demanding—two-thirds quorum,
was that they were convinced that they would get at least one third of the seats at
the Convention, giving it a crucial veto power. In the case of the left of center and
left demand that, if no agreement on a specific matter was achieved by two-thirds of
the constitution-making body the existing charter would not rule by default (a fea-
ture that came to be known colloquially as the “clean sheet” or ‘hoja en blanco’ in
Spanish), the rationale was to prevent that the eventual veto of the right-wing would
translate into the inclusion by default of any of the clauses of the 1980 Constitution.

A third, critical, feature of the constituent process agreed upon by the negotia-
tors, was the ‘institutional’ nature of the process, that is, the notion that it will not
involve a break with the existing constitutional order. Accordingly, it was agreed
that a technical committee would be appointed to work on a constitutional amend-
ment proposal of the 1980’s charter, so that the latter would include a section allow-
ing for its complete substitution by a new one. The non-disruptive character of the
constitution-making process agreed upon in was further strengthened by a clause
establishing that:

“The constituent body’s (...) sole purpose shall be to draft the new Constitu-
tion, not affecting the competences and attributions of the other organs and
powers of the State and it will dissolve once the task entrusted to it has been
completed. Furthermore, it may not alter the quorum or procedures for its
operation and adoption of resolutions.”

As it can be appreciated, the negotiators took pains in making it clear that the
process they were launching did not signified a rupture with the existing constitu-
tional order but, instead, one that ensured the legal continuity between the 1980
charter and the future one.?! Furthermore, it is worth highlighting the fact that the
passage quoted above was emphatic in stating that the body in charge of elaborat-
ing the new Constitution would not be able to interfere with the constituted public
powers, and that it should limit itself to the sole task of debating and agreeing on a
new fundamental charter and then dissolve itself (which implied a clear prohibition
imposed on the Convention of assuming full sovereign powers). While the amend-
ment that constitutionally materialized the November 2019 agreement reinforced the
legal continuity involved in the process through the introduction of a mechanism to
solve controversies within the Convention (establishing that one fourth of its mem-
bers can ask the Supreme Court to void alleged breaches of the rules governing the
process), it did not give the latter jurisdiction to rule on the pertinence of the sub-
stance of new charter being drafted.

As it can be appreciated, as a result of the agreement we have been analyzing,
Chile’s ongoing constituent process can be described as a highly regulated one.
From this specific perspective, it resembles the South African constitution-making

21 The consensus achieved by political parties’ negotiation de November 2019 agreement on a regulated
constituent process that ensured a legal continuity between the existent constitution and the new one rep-
resented a conscious differentiation with the ‘Bolivarian’ ones that took place over the last two decades
in Latin America, particularly that of Venezuela (in 1999).
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process of 1993-1996 (Klug 2000). With hindsight, it can be said that Bachelet’s
failed attempt to introduce a new Constitution a few years earlier contributed to this,
since the negotiators took for granted the ‘institutional’ feature that her aborted pro-
cess contemplated, that is to say, the need to amend the existing charter in order to
call for its complete replacement by a new one.

The features of the constitution-making process described above seems to fit
Colon-Rios’ (2020) notion of “constituent power as a procedurally regulated activ-
ity,”** which, in the words of this author, is one where the: “(...) constituent power
is constitutionalized: it is seen as the power of altering or replacing a constitution
according to certain prescribed rules. From this perspective, the fact that even the
exercise of an ultimate constitution- making power is subject to law is celebrated as
one of the greatest achievements of modern constitutionalism: the domestication of
an apparently unruly political force”. Indeed, Chile’s ongoing process exhibit pre-
cisely the features that Colon-Rios describes in this form of constitution-making.
While legally authorized by a formal amendment of the existing charter, the process
explicitly aims at the total replacement of it according to procedural rules, but leav-
ing the constitution-making body leeway to autonomously decide the content of the
new charter.

Perhaps due to the fact that it did not participate in the agreement that initiated the
process, or because they opposed the constitutional continuity involved in a process
where the constituent power is procedurally regulated, Chile’s Communist Party
strongly criticized the November 2019 accord (and the constitutional amendment
that materialized it). Denouncing that the entire operation represented merely the
exercise of a “derivative” constituent power appropriate for constitutional amend-
ments, but not for introducing a new constitution, the Communists claimed Chileans
were demanding a “fully sovereign” process involving a constitutional assembly
which, in order to be the expression of an “original constituent power”, it should
recognize no boundaries.

Contrasting with the position of the Communist Party and other leftist groups,?
the bulk of the Chile’s political-party system accepted that the November 2019
agreement launched a process which involves a constitutional continuity with the
existing charter. Given the chance to completely replace a Constitution originally
imposed by a dictatorship, the opposition parties that were part of the negotiations
did not seem to mind that the process represented what was, technically speaking,
a peculiar form of exercising a derivative constituent power (peculiar because it
involves the complete replacement of the existing charter authorizing the process).
While, of course, at that time Coldn-Rios’s notion of a “constituent power as a pro-
cedurally regulated activity” was not yet available, the Chilean negotiators would
have welcomed an approach to constitution-making that could have provided theo-
retical support to what they were doing.

22 Colén-Rios (2020).
23 They were joined in this position by a small group of the Frente Amplio, and later, by radical leftist
groups that got organized in the context of the election of constituent members.
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In the case of the right-wing parties that participated in the accord (Renovacion
Nacional, Unién Demdcrata Independiente and a relatively new party, Evopoli),
while still shocked by the fact that the social uprising had forced them to give up a
constitutional charter they were more than happy with, they could take some comfort
in the fact that the process did not involve a rupture or discontinuity with the exist-
ing constitutional order (in other words, with the fact that the constituent process
that was about to start would be an ‘institutional’ one, in the terminology Bachelet
introduced in 2013). Mindful of the disruptive/fully sovereign connotations that the
label “constituent assembly” or ‘asamblea constituyente’ has had in Latin America
in recent decades, they insisted in naming the constitution-making body that would
elaborate the text of the new charter “Constitutional Convention”. This seemingly
semantic move, signaled for the right-wing parties involved in the negotiations that
Chile was embarking in a legally-bounded constituent process.

While the legal continuity of the process found constitutional expression in a for-
mal amendment of the existing charter, which introduced a new section to the reform
chapter of the 1980 Constitution called “On the procedure for the elaboration of a
New Political Constitution of the Republic,” (which included a detailed regulation
of the procedural steps to make a new charter), the fact that the process being estab-
lished combined a non-sovereign procedure coupled with a fairly sovereign capacity
to decide on the content of the new Constitution was reinforced by the fact that the
said amendment included an enforcement mechanism solely to guard the procedural
rules of the constituent process, but not for the—rather general—constraints estab-
lished on the content of the new charter. Thus, while Article 136 provide that at
least one fourth of the Convention could request the Supreme Court to void an act
of the majority if done violation of the procedural rules set up by the 1980 charter,
in the case of general and non-controversial constraints regarding the content of the
Constitution (such as the duty to respect the democratic and republican nature of the
Chilean state) there is no enforcement mechanism whatsoever.>*

To sum up this section, after the failed attempt by President Bachelet to launch
a constitution-making process (due to the negative of those who had the key for an
‘institutional’ path to that goal, the right-wing parties), the surprising emergence in
October 2019 of a violent, massive and persistent social uprising suddenly trans-
formed the introduction of a new Constitution into a way out of a truly explosive
situation. Exhibiting an impressive capacity to negotiate fast under a tremendous
amount of pressure, a broad scope of Chile’s political parties agreed on a constituent
process that seems to squarely fit Colén-Rios’s notion of a “constituent power as a
procedurally regulated activity”, due to the fact that while the procedural features
of the process are detailed and include an judicial enforcement mechanism, the con-
stituent body is fairly sovereign to decide on the content of the new charter.

2 Article 136 of the 1980 Constitution, as amended in December of 2019, states that: “A claim may be
made of an infringement of the rules of procedure applicable to the Convention, contained in this section
and of those of procedure that emanate from the general agreements of the Convention itself. In no case
may a claim be made on the content of the texts in preparation. Five ministers of the Supreme Court, cho-
sen by lot by the same Court for each question raised, will hear about this claim.”
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6 The“Entry” Referendum (and Its Significance)

On October 25, 2020 (after a 6-month delay, due to the COVID-19 pandemic), the
“entry” referendum took place. In a peaceful, well-organized, and, considering the
pandemic, rather massive electoral event, almost 80% of those who participated in
the election voted for the “Approve a New Constitution” option, effectively repudiat-
ing the 1980 charter. In the case of the second question posed by the entry referen-
dum (giving the option of a fully-elected convention or one combining members of
Congress with people elected for the Convention), the vote in favor of the former
option also got almost eighty per cent.

The surprisingly high electoral support of the “Approve” option had a significant
effect in the perceived ‘inevitability’ of a new Constitution. Had, say, the “Reject
a New Constitution” option been more competitive (getting, say, 35-45% of the
votes), an eventual failure of the Constitutional Convention to deliver a new text,
or its disapproval in the exit referendum, would have made the constitutional clause
that prescribes that—barring the promulgation of a new one—the 1980 Constitution
will continue to rule more sociologically plausible. But, the fact that in the entry
referendum such a large number of Chileans repudiated the charter imposed by the
military made the 1980 Constitution’s survival extremely unlikely.

After the entry referendum the second—critical—step of the constituent process
was the election of the Convention, which took place on May 15-16, 2021. In an
election that surprised the predictions of almost all public opinion surveys—and all
political analysts, the share of independent candidates that got elected (103, or 66%
of the total) was as relevant as the fact that the right-wing coalition did not get the
expected one third of the Convention (that would have given it a veto power over
each new clause of the text of the new constitution). Furthermore, the left of center
coalition (representing the parties that used to govern the country in 1990-2010
and then again in 2014-2018) got less than 17% of the seats, while a previously
unknown group, the radical left “List of the People” got 18%, a similar number of
that the “Apruebo Dignidad” list (a coalition of the leftist “Frente Amplio” and the
radical-left Communist Party).

One historical outcome of the election was that 49.5% of the Convention seats
went to women, but that was a given, due to the gender parity rule approved in Con-
gress in March 2020. Having said this, it was is still a landmark event, since, for
example, the total seats occupied by women in the legislative branch reaches only
23% of the total. Lastly, the election of 17 members of Chile’s indigenous peoples
(thanks to a constitutional amendment reserving those seats to them) it is expected
to put their demands at the center of the agenda of the Convention.

From a political/ideological perspective, the results of the election felt like an
“earthquake” for the right-wing coalition, that only a few weeks before thought it
would get at least one third of the seats of the Convention. Furthermore, the right
was appalled by the fact that the left of center coalition experienced such an unmiti-
gated electoral disaster, leaving the ideological shape of the Convention biased
towards the left and radical left. Having said this, independent analysts celebrated
the fact that such a large number of independent candidates got elected, because
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they thought that such outcome would make the Convention more ‘representative’
of the Chilean people than, say the current Congress. Furthermore, these observers
noted that the election of so many independent candidates eliminated the risk that
(had candidates from political parties won the lion’s share of the seats of the Con-
vention) regular Chileans might have thought that the traditional political parties (or
“political class’, as they called them) had “captured” the Convention, thus endan-
gering the legitimacy of the entire process. Having said this, other observers argued
that the high fragmentation of a constituent body made up of mostly independent
groups (without much previous political experience) could find it hard to agree on
each clause of the new Constitution by two thirds of the total membership of the
Convention.

A final concern that worries some analysts is the negative reaction of the right-
wing coalition to its electoral disaster. Indeed, considering that the latter means that
they will lack the veto power they had expected to have, some observers worried
that they might disengage from the entire process altogether, and start working for
the ‘Reject’ option in the exit referendum from the outset. Furthermore, the over-
whelming dominance of the left in the Convention raised concerns in Chile’s busi-
ness community regarding the likelihood that new Constitution would be hostile to
business. This concern was reflected in the fact that Chile’s stock exchange dropped
almost 10% the day after the election.

It is hard to convey the negative impact that the election of constituent members
had in the Chile’s political, economic, and social establishment. While in the first few
days after the election some in the right and center-left tried to take an optimistic stand
towards the surprisingly leftist character of the Convention, a series of statements by
the List of the People and by the Communist Party (issued in the period between the
election and the actual beginning of the work of the Convention) to the effect that,
first, they did not feel obliged by the constitutional rules governing the constitution-
making process (including the two thirds requirement for adopting each clause of the
new Constitution) and, second, that they were going to demand the liberation of the so-
called ‘political prisoners’ (refering to people prosecuted for violence during the worst
period of rioting of the period October—December of 2019), triggered alarm in much
of Chile’s elite that the constituent process might take a “revolutionary” turn. This
state of agitation somewhat subsided when the leaders of the Frente Amplio coalition
reassured public opinion that they would respect the constitutional rules governing the
constitution-making procedure, including the two thirds quorum to introduce each new
constitutional clause. Although the Frente Amplio leaders expressed solidarity with the
request by the List of the People and Communist Party’s concerning the ‘political pris-
oners’ (to the point of signing with the latter a formal petition to Congress and the Judi-
ciary to do something about it), they also made clear that they thought that it was for
the constituted powers of the Chilean state to decide on the matter.

At this point, it is relevant to highlight that the concomitant presidential primaries
that took place soon after the start of the Convention’s work (in mid-July 2021), further
distanced the Frente Amplio’s position from that of the radical left regarding the nature
of Chile’s constituent process. Thus, while the candidate of the former, Gabriel Boric,
defended the institutional position of recognizing the subordination of the Convention
to the rules set by the existing charter, Daniel Jadue (the Communist presidential hope)
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showed ambiguity at best, and hostility at worse, to both the November 2019 agree-
ment and the constitutional amendment that materialize it. This crucial discrepancy had
an impact in the Convention, consolidating the Frente Amplios’s decision to accept the
fact that—procedurally—the Convention was constrained by the existing Constitution,
while the Communist Party sided with the Lista del Pueblo in holding a ‘fully sover-
eign’ understanding of the process. The fact that Boric defeated Jadue by a large margin
no doubt contributed to the consolidation of the institutionalist position in the Conven-
tion. While important in terms of providing legal certainty, the divorce of the left just
described could, however, become an obstacle when they try to reach the two thirds
majority needed to adopt the norms of the future Constitution. In other words, while the
important degree of fragmentation of Chile’s Constitutional Convention ensures that no
party coalition or movement can exercise a veto power over the decisions taken by the
majority, that very fragmentation—combined with the two thirds quorum—represents
the single most important hurdle to agree on a text to be submitted to the Chilean peo-
ple for ratification. Indeed, while an opportunistic ‘coalition’ between the right and the
extreme left to veto the approval of the draft seem extremely unlikely, the coordination
costs of getting two thirds of the members of the Convention to pass each clause of the
new charter will be significant.

7 Conclusion

It is difficult to ascertain the ultimate nature of Chile’s constituent process, both
because it is still in the making, and due to the fact that it may end up failing to
deliver a new charter. Having said this, if successful, it would be an instance of what
Colon-Rios’ calls a “procedurally regulated activity”, that is, one in which a constit-
uent body has been enabled to start to draft a new Constitution by the existing char-
ter, imposing some procedural rules. Indeed, just as this piece was being finished,
Chile’s Constitutional Convention approved its rules of procedure (‘Reglamento’),
which respected the key procedural constraints established by the existing Consti-
tution, that is, the two-thirds quorum for adopting each clause of the new charter.
Considering the uncertainties still surrounding Chile’s ongoing constitution-making
process, it impossible to draw firm ‘lessons’ from it but, provisionally, a few insights
can be advanced. First, the danger for the long-term endurance of charters that are
partisanship or ideologically biased. Second, the limited role that constitutional
engineering has in the design of constitution-making processes, vis-a-vis the cor-
relation of forces of the social and political actors pushing for—or rejecting—con-
stitutional transformation. Lastly—but perhaps most importantly, the need to over-
come the traditional notion that the introduction of a new Constitution necessarily
requires the display a fully sovereign/unbounded exercise of the constituent power.
Indeed, Chile’s ongoing constitution-making process suggests that a procedurally
regulated constituent process (as it happens when the introduction of a new charter
is combined with the legal continuity with the old one) represents a promising path
to introduce a new Constitution in a manner that promotes the rule of law.
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